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notice of intent to submit adverse com-
ment must be received in writing by
the Office of the Secretary within the
specified time after the date of publica-
tion and that, if no written adverse
comment or written notice of intent to
submit adverse comment is received,
the rule will become effective a speci-
fied number of days after the date of
publication.

(c) If no written adverse comment or
written notice of intent to submit ad-
verse comment is received by the Of-
fice of the Secretary within the speci-
fied time of publication in the FEDERAL
REGISTER, the Office of the Secretary
will publish a notice in the FEDERAL
REGISTER indicating that no adverse
comment was received and confirming
that the rule will become effective on
the date that was indicated in the di-
rect final rule.

(d) If the Office of the Secretary re-
ceives any written adverse comment or
written notice of intent to submit ad-
verse comment within the specified
time of publication in the FEDERAL
REGISTER, a notice withdrawing the di-
rect final rule will be published in the
final rule section of the FEDERAL REG-
ISTER and, if the Office of the Secretary
decides a rulemaking is warranted, a
notice of proposed rulemaking will be
published in the proposed rule section
of the FEDERAL REGISTER.

(e) An ‘‘adverse’” comment for the
purpose of this subpart means any
comment that the Office of the Sec-
retary determines is critical of the
rule, suggests that the rule should not
be adopted, or suggests a change that
should be made in the rule. A comment
suggesting that the policy or require-
ments of the rule should or should not
also be extended to other Departmental
programs outside the scope of the rule
is not adverse.

[69 FR 4458, Jan. 30, 2004]

APPENDIX A TO PART 5

Pursuant to §5.1(b), the following officials
of the Office of the Secretary of Transpor-
tation are authorized to conduct rulemaking
proceedings under this part, as specified in
this appendix:

(1) The General Counsel is authorized to
conduct all rule-making proceedings, except
the issuance of final rules, under the Act of
March 19, 1918, ch. 24, as amended (15 U.S.C.
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261-264); the Uniform Time Act of 1966 (80
Stat. 107, 15 U.S.C. 260-267); and section
6(e)(5) of the Department of Transportation
Act (80 Stat. 939, 49 U.S.C. 1655 (e)(5)).

(2) The General Counsel is authorized to
determine the practicability of applying the
standard time of any standard time zone to
the movements of any common carrier en-
gaged in interstate or foreign commerce,
and, under section 2 of the Act of March 19,
1918, ch. 24, as amended (15 U.S.C. 262), to
issue operating exceptions in any case in
which he determines that it is impractical to
apply the standard time.

[Amdt. 5-1, 32 FR 11473, Aug. 9, 1967]
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Subpart A—General Provisions

§6.1 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504 (called ‘‘the Act” in this
part), provides for the award of attor-
ney fees and other expenses to eligible
individuals and entities who are parties
to certain administrative proceedings



Office of the Secretary of Transportation

(called ‘‘adversary adjudications’) be-
fore government agencies, such as the
Department of Transportation or any
of its operating administrations. The
rules in this part describe the parties
eligible for awards and the proceedings
that are covered. They also explain
how to apply for awards, and the proce-
dures and standards that this agency
will use to make them. The use of the
term ‘‘Department’”, in this rule, will
be understood to mean the Department
of Transportation or any of its oper-
ating administrations, unless other-
wise specified. The term ‘‘agency coun-
sel” will be understood to mean coun-
sel for the Department of Transpor-
tation or any of its operating adminis-
trations.

[48 FR 1070, Jan. 10, 1983, as amended at 62
FR 19233, Apr. 21, 1997]

§6.3 Applicability.

Section 6.9(a) applies to any adver-
sary adjudication pending before the
Department on or after October 1, 1981.
In addition, applicants for awards must
also meet the standards of §6.9(b) for
any adversary adjudication commenced
on or after March 29, 1996.

[62 FR 19233, Apr. 21, 1997]

§6.5 Proceedings covered.

(a) The Act applies to adversary adju-
dications conducted by the Department
of Transportation. These are adjudica-
tions under 5 U.S.C. 554 in which the
position of the Department is rep-
resented by an attorney or other rep-
resentative who enters an appearance
and participates in the proceeding.
Coverage of the Act begins at designa-
tion of a proceeding or issuance of a
charge sheet. Any proceeding in which
the Department may prescribe or es-
tablish a lawful present or future rate
is not covered by the Act. Proceedings
to grant or renew licenses are also ex-
cluded, but proceedings to modify, sus-
pend, or revoke licenses are covered if
they are otherwise ‘‘adversary adju-
dications.” For the Department of
Transportation, the types of pro-
ceedings covered include, but may not
be limited to: Coast Guard suspension
or revocation of licenses, certificates
or documents under 46 U.S.C. 7701 et
seq.; Coast Guard class II civil penalty
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§6.7

proceedings under the Clean Water Act,
33 U.S.C. 1321(b)(6)(B)(ii); Coast Guard
class II penalty proceedings under the
Comprehensive Environmental Re-
sponse, Compensation and Liability
Act, 42 U.S.C. 9609(b); suspension and
revocation of Certificates of Registry
proceedings for Great Lakes Pilots pur-
suant to 46 CFR Part 401; National
Highway Traffic Safety Administration
(NHTSA) automotive fuel economy en-
forcement under 49 U.S.C. Chapter 329
(49 CFR Part 511); Federal Highway Ad-
ministration (FHWA) enforcement of
motor carrier safety regulations under
49 U.S.C. 521 and 5123 (49 CFR 386); the
Department’s aviation economic en-
forcement proceedings conducted by its
Office of Aviation Enforcement and
Proceedings pursuant to 49 U.S.C. Sub-
title VII, 14 CFR Chapter II. Also cov-
ered are any appeal of a decision made
pursuant to section 6 of the Contract
Disputes Act of 1978 (41 U.S.C. 605) be-
fore an agency board of contract ap-
peals as provided in section 8 of that
Act (41 U.S.C. 607), any hearing con-
ducted under Chapter 38 of title 31, and
the Religious Freedom Restoration Act
of 1993, 42 U.S.C. 2000bb et seq.

(b) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered issues.

[48 FR 1070, Jan. 10, 1983, as amended at 62
FR 19233, Apr. 21, 1997]

§6.7 Eligibility of applications.

(a) To be eligible for an award of at-
torney fees and other expenses under
the Act, the applicant must be a party
to an adversary adjudication for which
it seeks an award. The term ‘“‘party’’ is
defined in 5 U.S.C. 504(b)(1)(B). The ap-
plicant must show that it meets all
conditions of eligibility set out in this
subpart and in paragraph (b) of this
section.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $2 million;

(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interests,
and not more than 500 employees.
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